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Court of Appeals of the District of Columbia 

_ 

No. 5529. | 

i 

Isabel R. Garrett, Appellant, 
vs. 

Jack Garrett. 

a Supreme Court of the District of Columbia. 

Equity. No. 51599. j 

Isabel R. Garrett, Plaintiff, ! 

i 

vs. 

Jack Garrett, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Bill of Complaint. 

Filed June 27, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 51599. 

Isabel R. Garrett, Plaintiff, 
vs. 

Jack Garrett, Defendant. 

The bill of complaint of Isabel R. Garret^ respectfully 
shows to the Court as follows: 

1. That the plaintiff, Isabel R. Garrett, is a citizen of the 
United States and a resident of the District of Columbia, 
and that she brings this suit in her own right, 
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2. That the defendant, Jack Garrett, is a citizen of the 
United States and a resident of the District of Columbia, 
and that he is sued in his own right. 

3. That the plaintiff and the defendant were lawfully 
married in the District of Columbia on December 28, 1920. 

4. That to the plaintiff and the defendant no children 
have been born. 

5. That from the date of their marriage until, to wit, No¬ 
vember 30, 1929, the plaintiff and the defendant continu- 
ouslv lived together as husband and wife and maintained 
their matrimonial domicile in the District of Columbia. 
That during the whole of the period aforesaid the plaintiff 
conducted herself as a faithful and dutiful wife and gave 
the defendant no just cause for complaint or reproach. 

(>. That on, to wit, September 15, 1929, at which time the 
parties hereto were residing at premises 3S00 14th Street, 
X. W., in the City of Washington, District of Colum- 
2 bia, the defendant informed the plaintiff that he did 
not love her and that he never had loved her; that he 
had accepted a position to travel for a furniture company 
and that in his opinion a traveling salesman ought not to 
be married; that he had lost all of his money, which he 
stated to be $15,000, in the stock market: that he was finan¬ 
cially unable to maintain a home for the plaintiff: and that 
lie considered it to be best that they enter into a mutual 
agreement to separate and that the plaintiff go to live with 
her sister at Richmond, Virginia. That the ’plaintiff pro¬ 
tested against the aforesaid proposal of the defendant, and 
that she declined to accede to his request. That thereafter 
during the remainder of the month of September, the month 
of October, and the month of November. 1929, the defend¬ 
ant repeatedly sought to induce the plaintiff to agree to 
live separate and apart from him. That the defendant at 
first, insisted that for the sake of appearances the plaintiff 
should leave him, but that the plaintiff steadfastly having 
refused so to do the defendant on, to wit, November 1, 1929, 
informed the plaintiff that if sin* would not h*avo him la* in¬ 
tended to leave her; and that on, to wit, November 15, 1929, 
the defendant informed the plaintiff that lie did not intend 
to maintain or pay rent on the apartment then occupied by 
them following the expiration of the current month and that 
the plaintiff would have to make arrangements to live else¬ 
where. That during the whole of the period aforesaid the 
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I 

plaintiff implored Hie defendant not to destroy their home, 
but that following, to wit, November 15, 192p, the plaintiff 
realized that the defendant was determined to cast her 
aside and that on, to wit, November 20, 193Q, the plaintiff 
acquiesced under protest in the demands of ]the defendant 
and agreed to arrange to live separate and hpart from the 
defendant. That on, to wit, November 30, 19^9, the defend¬ 
ant removed his possessions from the aforesaid premises 
and that on the same date the plaintiff likewise 
3 vacated the aforesaid premises. 

7. That during the period between, to wit, Novem¬ 
ber 30, 1929, and June 23, 1930, being without facilities to 
maintain herself in the District of Columbia}, the plaintiff 
temporarily resided with a sister at Richmond, Virginia, 
but that at no time did the plaintiff intend to Relinquish her 
residence in the District of Columbia. That on June 24, 
1930, the plaintiff returned to the District of Columbia and 
that she intends permanently to reside in said District. 

8. That since the separation of the parties! hereto on, to 

wit, November 30, 1929, the plaintiff has at dll times been 
willing, ready, and desirous to resume cohabitation with 
the defendant. That since tlie date last ntientioned the 
plaintiff has repeatedly requested the defendant to pro¬ 
vide a home for her and to resume marital relations with 
her, but that the defendant has failed and Refused so to 
do. | 

9. That on, to wit, January 12, 1930, the defendant at¬ 
tempted to induce the plaintiff to sign a certain written 
agreement, which he had caused to be prepared, by the 
terms of which the said parties were to consent to a per¬ 
manent separation, and whereby the defendant was to 
agree to pay to the plaintiff the sum of $50.00 per month 
for her maintenance and to charge his estate with the sum 
of $5000.00 to be paid to the plaintiff should ho predecease 
her. That the defendant attempted to assure the plaintiff 
that the aforesaid agreement was primarily for her pro¬ 
tection and that he had been legally advised jl hat the pro¬ 
posed provision for her maintenance was exceedingly lib¬ 
eral. 

10. That the plaintiff is advised, believes, and avers the 
fact to be that the conduct of the defendant as herein¬ 
before related constitutes desertion of her by nim and that 
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the said desertion has been continuous since, to wit, No¬ 
vember 30, 1929. 

4 11. That since, to wit, November 30, 1929, the de¬ 
fendant has contributed to the plaintiff the sum of 

$50.00 per month, but that he has failed to make a more 
adequate provision for her support. 

12. That between, to wit, December 3. 1929, and, to wit, 
June 16, 1930, the plaintiff was employed as a saleslady in 
a department .store at Richmond. Virginia, and that during 
this period her earnings averaged approximately $18.00 
per week. That on, to wit, June 16, 1930. the plaintiff lost 
her aforesaid employment by reason of the seasonal de¬ 
pression in business, and that she is now unemployed. 
That the plaintiff owns no property with the exception of 
certain furniture which is now in storage, that she is in 
receipt of no income whatsoever, and that she is entirely 
dependent upon the defendant for support. 

13. That the defendant is the manager of the Furniture 
Department of the Heoht Company, a department store in 
the District of Columbia. That the plaintiff is informed, 
believes, and avers that she expects to prove at the trial of 
this cause that the defendant is paid a fixed salary in an 
amount exceeding $200.00 per week, and that in addition 
thereto the defendant at the end of each voar receives a 
substantial bonus in an amount equivalent to a certain per¬ 
centage on the sales in said department in excess of a speci¬ 
fied minimum: and that the defendant’s aggregate annual 
income from his aforesaid employment exceeds $15,000. 

Wherefore, the premises considered, the plaintiff prays: 

1. That the United States writ of subpoena be issued 
from this Court directing the defendant to appear herein 
on a day certain and to answer the exigencies of this bill. 

2. That during the pendency of this cause the plaintiff 
be awarded alimony in an amount sufficient for her sup¬ 
port. 

3. That the plaintiff be awarded a divorce a mensa 

5 et thoro from the defendant upon the ground of 
desertion, and that she be awarded permanent ali- 

monv. 

% 

4. That, in the alternative, the plaintiff be awarded a 
decree for permanent maintenance. 

5. That the plaintiff be awarded suit money, including 
counsel fees, and the taxable costs of this proceeding. 
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6. And for such other and further relief as to the Court 
may seem meet and just. 

ISABEL R. GARRETT, 

Plaintiff. 

RAYMOND NEUDECKER, 

JEAN M. BOARDMAN, 

Attorney .<? for Plaintiff. 

District of Columbia, ss: 

I, Isabel R. Garrett, being duly sworn according to law, 
depose and say that I have read the aforegoing bill of com¬ 
plaint by me subscribed and that I know) the contents 
thereof; that the matters therein stated ^s of my own 
knowledge are true and those stated upon information I 
believe to be true. 

ISABEL R. GARRETT. 

Subscribed and sworn to before me this 27 day of June, 
1930. 

[seal.] LENORA DEMA BO]WERS, 

Notary Public, D. C. 

f> Ai/s/rrr of Jack .Garrett. 

Filed July 1, 1930. 

• * * * • # i • 

Jack Garrett, defendant in this cause, respectfully shows 
unto this honorable Court as follows: 

1. That lie is a citizen of the United States and a resi¬ 
dent of the District of Columbia and make^ this answer 
as defendant in this cause. 

2. That he admits the first, second, third and fourth 
allegations of the bill of complaint filed herein by the 
plaintiff. 

3. He denies that plaintiff and defendant continued to 
live together as husband and wife from the time of their 
marriage until November 20, 1929, and he denies that plain¬ 
tiff conducted herself as a faithful and loving wife and 
gave him no just cause for complaint or reprpach, but says 
on the contrary that from the inception of iheir married 
life the plaintiff was a continuous nag and was continuously 
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complaining and nagging for no just cause; that conditions 
at the home were so unbearable to defendant, who had al¬ 
ways conducted himself as a faithful and dutiful husband, 
and who has never given the plaintiff any just cause for 
complaint or reproach, that during the month of January, 
1929, defendant was forced to leave the home of plaintiff 
and himself because his physical and mental condition 
were being impaired by said nagging and complaining, and 
defendant did leave said home on advice and orders from 
his physician who knew the complete domestic affairs of 
the parties hereto; that thereafter, to-wit, during the month 
of June, 1930, it was mutually agreed by plaintiff and de¬ 
fendant that they; would continue to live and cohabit to¬ 
gether as husband and wife upon the promise of plaintiff 
that she would cease her nagging and complaining 
7 and the parties hereto did thereafter continue to live 
and cohabit as husband and wife until, to-wit, the 


30th day of November, 1929, when, because of resumed 
nagging and complaining by plaintiff without just cause, 
conditions again became unbearable and it was mutually 
agreed that the parties hereto should separate and live 
apart, after which defendant 's physician again ordered de¬ 
fendant to leave his home and go to Florida because of de¬ 
fendant's mental and nervous condition, said upset condi¬ 
tion being due to the nagging and complaining of plaintiff. 

4. That defendant denies each and evorv allegation con- 
tained in the sixth paragraph of the bill of complaint filed 
herein, admitting, however, that on to-wit, the said 30th 
day of November, 1929. defendant removed his possessions 
from their home and that on the same date the plaintiff like¬ 
wise vacated the aforesaid premises. 

">. That defendant neither admits nor denies the allega- 
tions contained in paragraph 7 of the bill of complaint, he 
having no knowledge thereof and therefore asks for strict 
proof thereof. 

C). Defendant denies the allegations contained in para¬ 
graph 8 of the bill of complaint. 

7. Concerning the allegations contained in paragraph 9 
of the bill of complaint, defendant says that ho never at¬ 
tempted to induce the plaintiff to sign a certain instru¬ 
ment, but merely suggested that she do so as said instru¬ 
ment contained the full, complete and mutual settlement 
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( 


agreement which had been theretofore agreed upon between 
the parties according to their own free will!; that said re¬ 
quest was actuated solely for the purpose of protecting 
plaintiff, for whom defendant always has had and still has 
the highest regard. 

8. That defendant has been informed anc^ therefore be¬ 
lieves that his conduct toward the plaintiff does not 
8 constitute desertion of her by him. 

9. That the defendant admits the allegation con¬ 
tained in paragraph 11 of the bill of complaint and further 
says that said sum of $50.00 per month wa^> agreed upon 
mutually between the parties as being sufficient provision 
for the support and maintenance of the plaintiff; that said 
$50.00 per month agreed upon as aforesaid \vas fixed as a 
fair maintenance and support charge to be paid by plain¬ 
tiff to defendant, and was so fixed with the fi^ee and willing 
mind of the plaintiff without any coercion, diiress or argu¬ 
ment on the part of defendant, or by anvont on behalf of 


defendant, and was so fixed when plaintiff had no other 
means of support, plaintiff then living in the City of Wash¬ 
ington, D. C. and being unemployed; that $5d.00 per month 
is a fair and reasonable amount per month for plaintiff to 
receive from defendant on account of maintenance and sup¬ 
port and that defendant does not feel called u]j>on nor should 
the Court order him to pay more than this amount for 
maintenance nor should he be forced to pay for luxurious 
expenditures on the part of plaintiff, including premiums 
on insurance policies payable to third parties as bene¬ 


ficiaries, and defendant says that he has personal knowl¬ 
edge of the fact that plaintiff is paying over $200.00 per 
year for premiums on insurance policies covering her life 
and payable to members of her family; that defendant has 
no knowledge of the employment of plaintiff in Richmond, 
nor as to her approximate earnings per week, nor whether 
or not she lost said employment or whether or not she is 
now employed but defendant says that he | has been in¬ 


formed from time to time by plaintiff that sh^ was working 
and so far as he knows there is no reason n6w why she is 
not working nor why she is unable to obtain employment 
if she so desires; that she is an able bodied woman and is 
not entirely dependent upon the defendant for support, 
plaintiff having worked practically all her life until her 
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marriage with defendant; that defendant admits that 
9 he is Manager of the Furniture Department of the 
Hecht Company and says that his weekly salary is in 
the amount of $192.00, but denies that he receives a sub¬ 
stantial bonus and denies that his aggregate annual in¬ 
come exceeds $15,000 and further says that he is now under 
very heavy expense and he is now supporting and must in 
the future continue to support, his three minor children 
by a former marriage and that the amount paid to him by 
the Hecht Company as aforesaid is not net income for the 
reason that in his business he incurs much and heavy ex¬ 
pense incidental to his retaining said position: that he is 
in debt at this time in the amount of $10,000 for moneys 
loaned and that he contributes heavily to the support of 
his aged and infirm mother and that his total net income, 
without deducting living expenses, does not exceed the sum 
of $0500 per year. 

Wherefore, considering the above premises, and con¬ 
sidering the further fact that the separation in this cause 
was bv mutual consent and that he never wilfullv or other- 
wise deserted said plaintiff, defendant prays that the bill 
of complaint filed herein for limited divorce by the plaintiff 
be dismissed without prejudice, cost or harm to the de¬ 
fendant. 

.TACK GARRETT. 

WM. B. WOLF, 

Attorney for Defendant. 


District of Columbia, ss: 

Jack Garrett, being first dulv sworn, on oath according 
to law, deposes and says that he has read over the fore¬ 
going answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of 
Ids personal knowledge are true and those stated as upon 
information and belief he verilv believes to be true. 

JACK GARRETT. 

10 Subscribed and sworn to before me this 30th day 
of June, A. D. 1930. 

[seal.] J. K. SEYBOTH, 

Notary Public , D. C. 
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Decree for Limited Divorce. 

Filed June 15,1931. 

• • • • • # I # 

i 

This cause having come on for hearing apd having been 
submitted upon the pleadings and proofs, it is by the Court 
this 15th dav of June, 1931, 

Adjudged, ordered and decreed as follows: 

1. That the plaintiff lias duly established, and the Court 
so finds in fact, the desertion of her bv the defendant, and 
that the plaintiff is entitled to a divorce a mensa et thoro 
under the provisions of Section 63 of Chapter 3 of Title 14 
of the Code of the District of Columbia. 

2. That the plaintiff, Isabel R. Garrett, be g,nd she hereby 
is awarded a divorce a mensa et thoro from "he defendant, 
Jack Garrett. 

3. That the defendant be and he hereby is directed to 
pay to the plaintiff permanent alimony in tjhe amount of 
One Hundred Thirty ($130.00) Dollars per month, com¬ 
mencing with and including the month of Jjme, 1931, the 
payment covering each calendar month to bcj made on the 
15th dav thereof. 

4. That the defendant be and he hereby is directed to pay 
to the plaintiff, or to her counsel of record herein, the tax¬ 
able costs of this suit and the further sum of ^500 for coun¬ 
sel fees for services heretofore rendered on behalf of the 
plaintiff herein. 

JAMES M. PROCTOR, 

Justice. 

6/9/31. | 

Seen. 

WM. B. WOLF, 

Atty. for Defendant. 

11 Notation of Appeal, dbc. 

Filed July 3, 1931. j 

i 

• • • • • # # 

The Clerk of said Court will please note of record that 
the plaintiff appeals from the decree of June 15, 1931, in 
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the above-entitled cause; and the Clerk will please issue 
citation to the defendant. 

RAYMOND NEUDECKER, 

JEAN M. BOARDMAN, 

Attorneys for Plaintiff. 

Order Fixing Penalty of Cost Bond on Appeal. 

Filed July 3, 1931. 


It appearing that the plaintiff has noted an appeal from 
the decree of June 13. 1931. in the above-entitled cause, it 
is bv the Court this 3rd dav of Julv 1931, 

Ordered that the penalty of the bond for costs on appeal 
to be filed herein by the plaintiff be and the same hereby is 
fixed in the sum of $100.00: and that in lien of filing said 
bond the plaintiff may deposit with the Clerk of this Court 
the sum of $50.00 in cash. 

i JENNINGS BAILEY, 

Justice. 


Citation. 


I 


tied July 3, 1931. 


The President of tin* United States of 
Garrett, Greeting: 


America to Jack 


You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, 
12 upon the docketing the cause therein, under and as 
directed by the Rules of said Court, pursuant to an 
Appeal noted in the Supreme Court of the District of 
Columbia, on the 3rd day of July, 1931, wherein Isabel R. 
Garrett is Appellant, and you are Appellee, to show cause, 
if anv there be, whv the Decree rendered against the said 
Appellant, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice of 
the Supreme Court of the District of Columbia, this 3rd 


ISABEL K. GARRETT 


I 

VS. JACK GARRETT. 


day of July, in the year of our Lord one thousand nine 
hundred and thirtv-one 

[seal.] “ FRANK E. CUNNINGHAM, 

Clerk, 

Bv GEORGE A. WATTSj, 

Assistant Clerk. 

I 

Marshal’s Return. j 

Served copy of the within Citation on Jack Garrett per¬ 
sonally 7-15-31. 

EDGAR C. SNYDER, 

U. S. Marshal in I and for 

the Dist. of Columbia, 
Bv W. J. ROBERTS, 

Deputy U. S. Marshal. 


Memoranda. 

July 9, 1931.—Statement of Evidence and notice filed. 
Bond ($100) on appeal approved and filed. 

) Assignment of Error. 

Filed July 23, 1931. 


• • • * * * j • 

The Court erred in failing to award to the [plaintiff per¬ 
manent alimony in an amount greater thaij $130.00 per 
month. 

RAYMOND NEUDECKER, 

JEAN M. BOARDMAN, 

Attorneys f<\r Plaintiff. 

Service acknowledged this 23rd dav of Julv, 1931. 

WM. B. WOLF, 

SIMON FLEISHMAN, 
Attorneys for defendant. 

Memorandum. j 

August 10, 1931.—Statement of Evidence signed (in 
duplicate) and filed. 


12 


ISABEL R. GARRETT VS. JACK GARRETT. 


Designation of Record. 
Filed Julv 23, 1931. 


The Clerk will please prepare a transcript of record in 
the above-entitled cause on appeal to the Court of Appeals 
of the District of Columbia, and include therein the fol¬ 
lowing : 

1. Bill of complaint. 

2. Answer to bill of complaint. 

3. Final decree for limited divorce. 

4. Notation of appeal. 

5. Order fixing penalty of cost bond on appeal. 

6. Citation and Marshal's return thereof. 

7. Memorandum of filing of undertaking on appeal. 

8. Assignment of error. 

9. This designation of record. 

14 10. Statement of Evidence. 

RAYMOND NEUDECKER, 

JEAN M. BOARDMAN, 

Attornegs for Plaintiff. 

Service acknowledged this 23rd dav of Julv, 1931. 

WM. B. WOLF, 

SIMON FLEISHMAN, 
i Attornegs for Defendant. 


15 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss 

I, Frank E. Cunningham. Clerk of the Supreme Court 
of the District of Columbia, lierebv certifv the foregoing 
pages numbered from 1 to 14, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copv of which is made part of 
this transcript, in cause No. 51599 in Equity, wherein 
Isabel R. Garrett is Plaintiff and Jack Garrett is Defend¬ 
ant, as the same remains upon the files and of record in 
said Court. 


13 


ISABEL R. GARRETT VS. JACK GARRET' 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

16 Filed Aug. 10, 1931. Frank E. Cunningham, Clerk. 

l 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 51599. 

Isabel R. Garrett, Plaintiff, 

vs. 

Jack Garrett, Defendant. 

Notice. 

To Messrs. William B. Wolf and Simon Fleischman, Attor¬ 
neys for Defendant: 

w 

Please take notice that the within statement of evidence 
will be submitted to the Court on the 10th day of August, 
1931, at 10 o’clock A. M., or as soon thereafter as counsel 
can be heard, for the purpose of having the same approved, 
signed, and made of record in the above-entitled cause. 

RAYMOND NEUDECKER, 

JEAN M. BOARDMAN, 

Attorneys fqr Plaintiff. 

17 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 51599. 

Isabel R. Garrett, Plaintiff, 
vs. 

Jack Garrett, Defendant. 

Statement of Evidence. 

Be it remembered that at the trial of the dbove-entitled 
cause before Mr. Justice Proctor on March {26, 1931, and 
subsequent dates, evidence was given as hereinafter ap¬ 
pears. 
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Isabel R. Garrett, plaintiff herein, testified in substance 
as follows: 

On direct examination: 

Parties were married December 28, 1920, and thereafter 
lived together in the District of Columbia. They separated 
on November 30,1929, following which she went to live with 
her sister at Richmond, Virginia. During the time she 
lived with the defendant she had not worked and was not 
working at the tinul* of their separation. After she went to 
Richmond, and on December 4, 1929, she obtained employ¬ 
ment as a clerk in a! department store at the salary of $10.00 
per week, which said employment she lost on June 1G, 1930. 
She returned to Washington on June 23, 1930. Following 
their separation the defendant had given her $50.00 per 
month until this suit was instituted. 

On cross-examination: 

She was living with her brother at 2000 H Street, 
18 X. W. She owned no property and had a very small 
amount of monev in bank. Was living on the ali- 
monv received from the defendant. Prior to the time she 
was allowed temporary alimony she had no source of in¬ 
come except the $50.00 per month given to her by the de¬ 
fendant and the salary of $10.00 per week which she had 
earned as a clerk. She had been required to use just about 
all her temporary alimony to live on. She carried an in¬ 
surance policy, her sister being the beneficiary, the annual 
premium on which was $212.00 per year which she was pay¬ 
ing out of her alimony. She had been paying on account 
of counsel fees in this case the sum of $250.00 at the rate 
of $5.00 per week, paying the same out of her temporary 
alimonv. 

It was stipulated and agreed by and between counsel for 
the respective parties that the defendant was employed as 
the manager of the 1 furniture department of the Hecht Com¬ 
pany: that he was! receiving a salary of $192.30 per week 
and had received said salarv during the vear 1930: that in 
the near future his: salary would be increased to $200.00 per 
week to date back to February, 1931, so that at the present 
time the defendant should be deemed as earning and receiv- 
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i 


ing a salary of $200.00 per week; that 1930!was the first 
year the defendant received $10,000.00 salary from the 
Hecht Company; that in addition to his salaijv the defend¬ 
ant had received bonuses as follows: 1928, $232.00; 1929, 
none; 1930, $660.00. | 

l 

Jack Garrett, defendant herein, testified in; substance as 
follows: 

On direct examination: 

l 

i 

In the spring of 1929 he had sustained a lo^s in the stock 
market and bv reason thereof was now indebted to the 
Second National Bank in the total amount of more than 
$10,000.00 upon which indebtedness he is required to pay 
interest at the rate of $800.00 or $900.00 per year, said in¬ 
debtedness being partially secured. He has a small in¬ 
come from his bonds and stocks posted as collateral 
19 but not enough to cover the interest oi^ his debt. 

He is required by a court order to pdy the sum of 
$10.00 per month for the support of three children by a 
former marriage and in addition thereto ho is assisting 
with the schooling of one of said children, a daughter 18 
years of age. Ife lias the expense of carrying his insurance. 
His mother, 73 years of age, is partially dependent upon 
him for support and that during the past year she was 
very ill and all the expenses incurred by him on her ac¬ 
count would be between $400.00 and $500.00. His position 
requires him to spend money for lunches fol* people who 
come from other cities. He had never stoppe|l to figure it, 
it would be difficult to figure, but he would estimate his net 


income to be $6,500.00 or $7,000.00 per year, 
the parties were married he was earning a salj 
per week. From that time and as his salarv 


At the time 
ary of $25.00 
increased it 


was his purpose and he did give the plaintiff! all the com¬ 
forts that he might have given her in his positi 


on. 


On cross-examination: 


His indebtedness of about $10,000.00 is represented by a 
series of notes. He could not say whether or not his as¬ 
sets exceed his liabilities because of the uncertain nature 
of the value of the securities owned by him. T^ie $400.00 or 
$500.00 spent on account of his mother during the past 
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year was due to her serious illness and that ordinarilv he 
was not required to contribute so much. The expenses in¬ 
curred by him in his employment for entertaining occur 
both in Washington and when he is on the road; the dignity 
of his position does not permit him to accept things from 
persons from whom he buys because it puts him in a com¬ 
promising position, and if they go to lunch together he can¬ 
not permit them to pay and that he pays the bill. He is on 
the road nearly one-third of the time and when away from 
Washington he is allowed, in addition to transporta- 
20 tion, $10.00 a day to cover hotel and meals which, 
however, isi not as much as he is required to spend. 

Be it further remembered that the aforegoing contains 
the substance of all the evidence, bearing on the status and 
financial circumstances of the parties, given on the hear¬ 
ing of this cause; and in order that the same may be pre¬ 
served this statement of evidence is approved, signed, and 
ordered to be made of record in the above-entitled cause 
this 10th day of August, 1931. 

Bv the Court: 

JOSEPH W. COX, 

Justice. 

Settled bv Counsel. 

JEAX M. BOARDMAX 
Atty. for Plaintiff. 

WM. B. WOLF, 

SIMOX FLEISHMAX, 

Attys. for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5529. Isabel R. Garrett, appellant, vs. Jack Garrett. 
Court of Appeals, District of Columbia. Filed Oct. 22, 
1931. Henry W. Hodges, Clerk. 
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STATEMENT OF THE CASE. 

On June 15, 1931, tlie appellant, Isabel It. Garrett, 
was awarded by the Su])reme Court of the District of 
Columbia a decree of divorce a mensa et thcro from 
the appellee. Jack Garrett, on the ground of desertion, 
and by said decree she was awarded permanent ali¬ 
mony in the amount of $150.00 per month (Rec. p. 
9). From the said decree the appellant has appealed 
on the ground that tin* amount of permanent alimony 
awarded thereby is inadequate. Only tlioie facts 



deemed to have a bearing on the question of alimony 
have been brought into the record on appeal, and are 
as follows (Roc. pp. 13-16): 

The parties wen* married on December 28, 1920, 
and thereafter lived together in the District of Co- 
lumbia until November 30, 1020. During the period 
the parties lived together the appellant did not work. 
For a period of a few months following their separa¬ 
tion she worked as a clerk in a de]>nrtment store at 
the salary of $10.00 per we*ek. At tin* time of the trial 
she was without employment, owned no property and 

had onlv a verv small amount of monev in the bank. 
» » • 

She is dependent upon the alimony paid to her by the 
appellee and has no other source of income. At tin.* 
time they were married the appellee was earning a 
salary of $23.00 per week. The appellee is employed 
as the manager of the furniture department of tin* 
Hecht Company in the District of Columbia, and at 
the time of the trial his salary was $200.00 pc*!- week. 
In addition to his salary lie was paid a bonus of 
$232.00 in It>28, and a bonus of $000.00 in 1030. In 
the spring of 1020, tin* appellee sustained a loss in 
the stock market by reason whereof he* was indebted 
to a certain 1 bank in the amount of more than 
$10,000.00, upon which he was required to pay inter¬ 
est at the rate of $800.00 or $000.00 per year. Said 
indebtedness was secured by stocks and bonds posted 
by him as collateral, but the* income* derived from 
said securities was not enough to cover the interest 
on said debt. Because* of the* uncertain value* of the 
securities owhed by him the* appellee* could not te*ll 
whether or not his asse*ts e*xcee*eled hi> liabilities. By 
a court order the* appellee* is reejuiivel to pay $10.00 
per month for the support of thre*e* children by a 


3 


i 

former marriage, and in addition thereto lie is assist¬ 
ing with the schooling of one of the said children, a 
daughter eighteen years of age. He has the expense 
of carrying his insurance. The appellee's mother, 
seventy-three years of age, is partially | dependent 
upon him for support and during the yojjr prior to 
the trial he had incurred expenses on her account in 
an amount between $400.00 and $500.00 which said 
amount, however, was due to a serious illness suf¬ 
fered by her and ordinarily lie was not required to 
contribute so much. His position requires him to 
spend money for lunches for people with 
has business relations. The dignilv of hi 
does not permit him to accept things frjnn peoph 
from whom he buys because it puts him 


whom he 
s position 


m a com- 


i together 

> the bill 


promising position and if they go to lunc 
he cannot permit them to pay and pay 
himself. His position requires him to be ijway from 
tin.* citv nearlv one-third of the* time and when he is 


portat ion, 
[ however, 
flic ap- 


away he is allowed, in addition to tram 
$10.00 a dav to cover hotel and meals which, 
is not as much as he is required to spend, 
pellee testified that he had never stopped to figure it, 
it would be diflicult to figure, but In* would estimate 
his net income to be $6,500.00 or $7,000,001 per year. 
The appellee further testified that from the time the 
parties were married and as his salary increased it 
was his purpose and he did give the appellant all the 
comforts that he might have given her in hi$ position. 


ASSIGNMENT OF ERROR. 


The court erred in failing to award to tin 
permanent alimony in an amount greater tlnpi $130.00 
per month. 


) plaintiff 


► * 
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ARGUMENT. 

The Appellee’s Income. 

Although the* appe*lle*e receives a salary of $200.00 
per week, tin* equivalent of $10,400.00 pe*r year, Ik* 
testified tliat lie would estimate his “net income" to 
be $6,500.00 or i $7,000.00 per year, which makes it 
necessarv to consider the several matters advanced 
l)v him as mlneim’’ his inconn*. 'The api>elle*e*’s in- 
debtedness of $10,000.00, is secured by stocks and 
bonds owned by him and income producing. Although 
said income is stated to 1 >e h*>s than the amount of 
interest accruing on the debt, it is not unreasonable 
to assume that the di II ere net* is not ureat in the 
absence of any showing to the contrary, 'flu* appellee 
could not state whether his assets exceed his lia¬ 
bilities because of tin* uncertain value* of tin* securi¬ 
ties owned by him, and in this state* of affairs it is 
wholly fair to assume* that his assets equal his lia- 
bilities and that his $10,000.00 inde*btcdne*ss is off-se*t 
by securities owne»d by him of e*qual value*, which for 
the purpeise of eh*te*nnininu' his faculties for the* pay¬ 
ment of alimony would leave his salary unimpaiml. 
The $10.00 per month which the* appellee is lvpiiivel 
to pay for the* support of his chilelrem by a former 
marriage, and the* aelelitional contribution, the amount 
of which is not' eliscle>sc*el, towards the* schemlin^ of 
one of saiel chilelivn, cannot hi* e-onsideivd in deter- 
mininsr m*t income. There* is no showing as to who 
are the* bencliciaries of the* appellee's insurance* or 
as te> the amount thereof, and his payments for this 
purpose are not eleductible from ne*t ilico 11 ie*. llis ee>n- 
tributions towards the* support e>f his mothe*r while 
commenelable were small for the* perioel mentioned 
and were admitteel te> be more than eirdinarilv re- 
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quired, and the same cannot be used in determining 
not income. It appears that the defendant|is required 
to sp(*nd money for lunches for persons with whom 
lie does business, but there is no showing as to the 

'i 

amount required to be spent for said ptirpose. It 
appears that he is the buyer and the 
tin* sellers and while his position mav be such as not 
to permit him to place* himself under obligations to 
the sellers it does not appear that he is 
duty to take the sellers to lunch and place 


under anv 
hem under 


obligation to him. 'Flu* defendant is awav from home 
nearlv one-third of tin* time and is allowed $10.00 

■ _ # # i 

per day, in addition to his salary and transportation, 
for hotels and meals and although this is not as much 
as lie may be required to spent it is self-evident that 
during said periods he is relieved of at least a por¬ 
tion of the expense which would be incurred by him 
at home. 

It would appear that the appellee's estimate of 
his net income is not only vague but wlujlly unsup¬ 
ported by tie* facts. The only expenditures which 
could possible 1m* considered as reducing liis net in- 
come, as it is ordinarily understood, to a (figure less 
that his salary of $200.00 per week, would be the 
expenses incurred by him for lunches for others and 
since there is n<> showing as to the amount thereof 
it is fair to assume that the same is trivial. In view 
of the above, and considering all the circumstances, it 
is respectfully submitted that for the purposes of 
this cast* tin* appellee should be eonsideijed as en¬ 
joying a net income of at least $10,000.00 per year. 

The Amount Proper to be Allowed for Alimony. 

The ("ode of Law of the District of Colombia pro¬ 
vides as follows: 
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Sec. 970. PERM A X EXT A LI M()X Y.—When 
a divorce is granted to the wife, the court shall 
have authority to decree her permanent alimony 
sufficient for her support and that of any minor 
children whom the court may assign to her care, 
and to secure and enforce the payment of said 
alimony in the manner before mentioned, and 
may, if it shall seem lit, retain to the wife her 
riidit of dower in the husband's estate. 


By the terms of the statute the amount of alimony 
to he awarded to a wife shall be “sufficient for her 
support." The words “sufficient for her support" 
are not completely self-dolinitive. In one sense any 
allowance, however meagre, can be said to be suffi¬ 
cient for support if sufficient to enable the wife to 
live. But in another sense what is sufficient for the 
support of a wife can be determined only in the liidit 
of the status of the parties and tin* financial ability 
of the husband, 1 and it is onlv when construed in this 
latter sense that the spirit of the statute is expressed 
in conformity with the well established principles 
governin.if the .allowance of alimony. 

Although courts have frequently stated that the 
amount of alimony to be awarded is not to be* deter¬ 
mined bv anv fixed rule and that each case must lx* 
• • 

determined upon its own peculiar circumstances, this 
is only true in tlie sense that there is no mathematical 
formula by which the appropriate amount of alimony 
can be calculated in a u'iven case and is by no means 
true in the sense that there is no rule for tin* guid¬ 
ance of the court which is faced with the difficult 
problem of determining what amount of alimony will 
be just and proper in the particular case before it. 
Although not always expressly recognized, there is 
a rule for determining: the amount of alimonv to be 
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awarded to the wife which is founded in reason, which 
comprehends the purpose for which alimony is 
awarded ,and which is supported by ponderable au¬ 
thority. This rule we believe can be stilted in its 
essentials as follows: The amount of permanent al>- 
)nong to hr awarded the wife shall he in an amount 
sufficient to proride her a support and maintenance 
equal to that which she had a right to exjbect at the 
hands of her husband had she continued t(\ lire with 
hint. 


We think it can safelv be said that th 


cardinal 


principle underlying the remedial branch of our 
system of jurisprudence is that restitution shall be 
made, so far as is possible, of that which one has 

i 

lost through another's wrong. Tin* wife whose home 
has been destroyed through the wrong ofj her hus¬ 
band has lost much which is beyond the poorer of the 
Law to rest on*. The law has no efficacv to restore 
to the injured wife the love, honor, and protection 
which she was promised and had a right to expect 
from her husband: the law has no adequate measure 
of compensation for the humiliation and indignity in¬ 


flicted upon her: but the law does have the 


power to 


secure to the wife that full degree of support to 
which she is entitled, and this is tin* least it jean do. 

From his examination into the principle^ govern¬ 
ing the allowance of alimony, Bishop concludes: 

“Xo pecuniary loss should fall on one from 
another's wrong. Therefore the wife’s perma¬ 
nent alimony should be in a proportion to leave 
her, at least, as well off financially in nqn-cohabi- 
tation as she would be in cohabitation.”—+2 Bishop 


on Marriage, Divorce, and Separation 
1007. 


Section 


In the case of Muir v. Muir, 133 Ky. 125, the court 
said: 


“Alimony is that provision which the law 
makes for the support of the wife, or of her who 
was the wife, out of the estate of the husband 
after separation, in lieu of his common-law obli¬ 
gation to support her as wife if they should have 
continued living together. She was entitled to 
and had his support out of all In* possessed, in¬ 
cluding; earning's. When ho has broken up that 
relation, so that she can no longer partake .joint¬ 
ly with him of such support, the law sets apart 
to her enough of his (‘state, including earnings, 
to make an equivalent of what she is denied by 
his fault. Less than that would be to put a pecu¬ 
niary premium upon the husband’s abandonment 
of his wife (which would be the highest impolicy 

in societv).’’ 

• • 


In the case of Forrest 
G40, the court said: 


v. Forrest, 21 X. Y. Super. 


“We are quite satisfied with the view taken by 
the Referee, that, considering the situation of the 
plaintiff before the misconduct of the defendant, 
the manner of life to which she was accustomed, 
the just expectations entertained by her, the pros¬ 
perity which she was entitled to share with the 
defendant, and her claims upon him for the com¬ 
forts and indulgencies to which she was entitled 
as his wife, and which as a kind and faithful hus¬ 
band, he must have yielded, and considering, fur¬ 
ther, the necessary expenses of living in a style 
in some degree corresponding with that which 
she was entitled to share with him, the sum of 
four thousand dollars per annum is not unrea¬ 
sonable.'’ 


9 


N. J. Eq. 
; Doit rick 

the cases 
found in 


It is the well established rule of the equfty courts 

of Xew Jersey that alimony is to be fixed at what the 

• •> 

wife would have the right to expect as support if liv¬ 
ing with her husband. Bovce v. Boyce, 27 
433; Andreas v. Andreas, 88 X. J. Eq. 130 
v. Dei trick, 88 X. J. Eq. 560. 

It is interesting to note that while most of 
dealing with the question of alimony to be 
the books, which are far too numerous to be cited 
here, do not in express terms recognize the rule above 
mentioned, those things which the various c 
held proper to be taken into consideration 
mining the amount of alimony, such as the 
and earnings of both the husband and the 
age and health of the parties, the obligation 
pendencies of the parties, etc., are almost without 
exception those things which necessarily would enter 
into the determination of the character of 
port which the wife would have the right to 
living with her husband. 

It is also worthy of note that whatever special con¬ 
siderations might properly enter into the determina¬ 
tion of the amount of alimony in those cases where 
the parties are divorced from the bonds of matri¬ 
mony and where a division of property or alimony in 
gross is awarded under the practice of the particular 
jurisdiction, the rule above mentioned has a most 
fitting application in a case, such as this, where by the 
decree of limited divorce the relation of husband and 
wife is not terminated and no final financial settle¬ 
ment can be made. 

Granting the rule governing the amount of alimony 
to be as stated, considerable difficulty arises in deter- 


ases have 
in deter- 
propertv 
wife, the 
s and de- 


the sup- 
ex peet if 
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mining the amount of alimonv which in a given case 
will satisfy the rule and accomplish the result de¬ 
sired. From the nature of tilings, this is something 
which can he determined only with approximate accu¬ 
racy through the exercise of that knowledge which is 
gained through observation and experience. 

While, as has frequently been stated by the courts, 
there is no exact proportion of the husband's income 
which bv law is to he awarded to the wife as alimonv, 
it would seem that from the earliest times the courts 
have found one-third of the husband's income to he 


an acceptible norm and a satisfactory standard by 

which to gauge the amount of alimonv to he awarded, 

the same to bo increased or diminished if necessarv 

* 

under the particular circumstances of the case. 


Speaking of the practice generally, Bishop says: 


“In tin 1 ecclesiastical practice, the extreme al¬ 
lowance' to the wife* was one half the joint income 
bevonel which it was newer suffered to go. Yet 
this was not an uncommon proportion where the 
hulk of the* property came from her, and the court 
had no power to restore any of it in specie*. And 
this is tin* rule, therefore*, in the later Divorce 
Court. which is hound by the ecclesiastical prac¬ 
tice*, se> that it will ne>t allot more than one* half 


of the joint income to the wife, though she may 
have brought more into the joint fund. From the 
erne* half the* sum is graele*d downward through 


two fifths, ‘no unusual proportion’, to one third; 
between which ordinary limits it appears mostly 
te> vibrate*:, though it sometimes descends to one 
fourth, and even considerably lower." 2 Bishop 
on Marriage, Divorce, and Separation, Section 



In the case of Ricketts v. Ricketts, 4 Gill (Md.) 
105, the Court of Appeals of Maryland in the year 
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1846 announced the law of that jurisdiction td be, and 
it has not since been changed, as follows: ! 

“The amount of alimony to be alloted to a wife, 
who has proved herself entitled to a separate 
maintenance, must depend on the circumstances of 
each case. The law lias laid down no exact propor¬ 
tion. It sometimes gives a third, sometimes a 
moiety. The object to which the attentiojn of the 
Court is directed, and at which it aims, is to se¬ 
cure to a wife, by a suitable provision, i\ certain 
and comfortable maintenance. This must be ac¬ 
complished, no matter to what privations or in¬ 
convenience it may subject the guilty husband.” 


In the case of Forrest v. Forrest, 51 X. \\ 
640, it was said: 


Super. 


“So it must be conceded that one-third of the 
husband's income may, without hesitation, be 
taken, if that be reasonably required, 
suitable provision for tin* plaintiff, and 
band cannot, with propriety, insist that 
lowance of such one-third is extravagantJ” 


o make 
Itlie hos¬ 
tile al- 


It is well established in the equity courts of the 
State of Xew .Jersev that one-third of the husband’s 
income constitutes a fair measure for alimony. 


“Although there is no matter of course 
allowance is usuallv about one-third of 


band's income for the wife's own support, but 


this one-third should not include the 
which may be fixed for the support of 
spring.”—Andreas v. Andreas, SS X. J. 


rule, the 
I he hus- 


. i 


“Xo rigid standard can be set up whereby to 
measure in every case the amount of permanent 


amount 
the off- 
Eq. 130. 
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alimony for tlie suj>]>oi*t of the wife, but it is 
usually,about one-third of the husband’s income.” 
Diet rick v. Diet rick, SS X. J. Kq. a (>0. 

**( )ne-tliird of the husband's income is usuallv 

* 

allowed the wife for alinionv and an additional 
allowance for the support of children. This, of 
course, is onlv a guide and not a hard and fast 
rule/ — Hebhie v. Hobble, <><J X. .1. Kq. bo. 

Hi numerous other cases the courts, either bv ex- 

* 

press language or by the allowance made, have recog¬ 
nized one-third of tin* husband’s income or property 
to be a fair proportion to allow to the wife as ali¬ 
nionv. 

• , 


Turner v. Turner, 44 Ala. 447. 

Jeans v. Jeans, 2 Del. 142. 

Razor v. Razor, 141) Ill. (>21. 

Musselman v. Musselman, 44 Ind. 106. 
Dav v. Dav 1 ( IS Kv. (>S. 

• • 7 • 

Hamilton v. Hamilton. 47 Midi. (>04. 
Warren v. Warren, 144 Minn. 4S9. 
Armstrong v. Armstrong. 42 Miss. 27J. 
Williams v. Williams, 4 S. C. Kq. 1S4. 
(iriffin v. (Iriffin. IS I’tah J)S. 


It is not contended that there is any rule in this 
jurisdiction requiring tin* allowance of one-third or 
any other proportion of the husband’s income to the 
wife as alimony. It is contended, however, that the 
practice of many courts extending over a long period 
of time to recognize one-third of the husband’s in¬ 


come 


beiii: 


fair average measure of what will 


constitute a proper allowance for the maintenance 
of the wife is entitled to great weight and respect, 
and that the amount of alinionv to be awarded should 
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not be materially less than this proportion unless 
special circumstances require it. 

It is believed that the contention made here is fullv 

* 

supported by the decision and opinion ot* this court 
in the case of O'Xeil v. O’Xeil, 57 App. I). C. 155. 
In that case, where the annual income of the hus¬ 
band was about $6000 and that of the wife about 
$1000, this court sustained an allowance of idimony 
in the amount of $150 per month, saying;: 

“These parties had lived together as husband 

and wife for nianv vears and the separation was 

• • * 

caused by tile dereliction of the liusbahd. In 
such circumstances tin* award as alimonv of less 
than one-tliird of the husband's income clearly 
may not be said to be excessive." 

In the light of the principles considered above it is 
immediately apparent that the allowance to the ap¬ 
pellant of $130.00 per month out of appellee's salary 
of approximately $10,000.00 per* year is greatly in¬ 
adequate. Such an allowance is sufficient to provide 
the appellant with the bare necessaries of lif<p but it 
cannot begin to enable her to provide herscjlf with 
the comforts which she enjoyed while living with 
her husband. The salary of the appellee is approxi¬ 
mately equivalent to that of a United States Sena¬ 
tor or of a Justice of the Supreme Court of the Dis¬ 
trict of Columbia, and this gives some indication of 
tlu* manner in which the appellant is justly entitled 
to live. The appellee himself has testified tlujit from 
the time tliev were married and as his salary in- 
creased it was his purpose and he did give the ap¬ 
pellant all the comforts that he might have given her 
in his position. The law should require that] he do 
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so now. The appellant shared with her husband his 
privations when his salary was $20.00 per week and 
she is now 'justly entitled to share with him that 
affluence which he has since acquired. The relation¬ 
ship of husband and wife has not yet reached that 
stage where Itlu* faithful wife can be cast aside and 
pensioned on a pittance because she no longer fills a 
place in the affections and aspirations of the one 
with whom she cast her lot. It is true that the appel¬ 
lee's children bv a former marriage and his mother 

* » 

have some claim upon his means, but the extent 
thereof appears not to Ik* great, and the appellee’s 
income remaining after an adequate provision has 
been made for the support of his wife is ample to 
enable him to meet all his other obligations without 


the slightest degree of hardship. It can hardly be 
contended that the appellee's children by a former 
marriage and his mother should be supported and 
tin* premiums on his policies of insurance for the 
benefit of others should be paid out of that portion 
of the appellee's income to which the appellant is 
justly entitled for her own support, ruder the cir¬ 
cumstances of this case an allowance to the appellant 
of $250.00 per month, which is less than one-third 
of the appellee's income, would seem fair and just. 


Conclusion. 

In conclusion, therefore, it is respectfully sub¬ 
mitted that the decree of June 15, 1931, should be 
modified and that the amount of permanent alimony 
awarded thereby Ik* increased to the sum of $250.00 
per month or such amount as the court may deem 
adequate for the suitable maintenance of the ap- 


pellant, said increase to be effective to 
from the date of said decree. 


co 


mmence 


Respectfully submitted, 

Raymond Xeudecker, 

Jean M . Boa i; dm an. 

Attorneys for Appellant. 
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BRIEF ON BEHALF OF APPELLEE. 


Statement of the CJase. 

As is indicated in the statement of nppcllnnt's brief, 
the appellant, Isabel R. Garrett, was awarded a decree 
of limited divorce from the appellee. Jack Garrett, on 
June 15, 1021 : by said decree, she was awarde l perma¬ 
nent alimony in the amount of $120.00 per month. The 
appellee's testimony, which is not controverted, is to 
the effect that his net income is $(5,500.00 or $7,000.00 
per year and that his indebtedness amounts to approxi- 
mutely $10,000.00 ! 
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Assignment of Error. 

The only error assigned l>y tin* appellant is that tin* 
Court erred in failing to award to her permanent ali¬ 
mony in an amount greater than $1.*>0.00 per month. 

Argument. 

We have here the unusual spectacle of a successful 
party below .urging this Court to substitute its .judg¬ 
ment in a matter of discretion for that of the trial 
judge who had the parties before him and heard all 
of the testimony. Appellant does not say that the 
amount awarded is not sufficient for her support and 
maintenance,: or that the amount awarded arises out 
of the abuse of that discretion which in all cases sound¬ 
ing in eijuity resides in tin- trial court. Neither does 
the appellant claim that her station in life and circum¬ 
stances demand an amount larger than that awarded. 
()n the contrary, the record (p. 14) shows the amount 
allowed is more than sufficient for her needs. Appel¬ 
lant shows no grounds whatsoever, except that she is 
dissatisfied, and desires a greater share of appellee’s 

income than the court below decided was warranted bv 

• 

all of the facts and circumstances attending the case. 
In other words, and to summarize tin* appellant’s ac¬ 
tion, tin* appeal indicates she feels sin* has all to gain 
and nothing to lost* by this appeal. 

There is not one word in appellant's brief pointing 
out anv error of law bv tin* trial judge in the deter- 
initiation of the amount allowed, and there can be none 
in the absence of a showing that the discretion of the 
court below, in fixing the amount of alimony, was so 
arbitrarily exercised as to amount to an abuse of dis¬ 
cretion. It is submitted by the appellee that the mere 
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statement of the ease is sufficient for this court to de¬ 
cide it. 

There are certain well known rules relating to the 
review of the acts of a chancellor, and one of the fun¬ 
damental rules is that a reviewing court will not sub¬ 
stitute its judgment for that of the trial court jin mat¬ 
ters of discretion, unless there is a clear abuse of such 
discretion by the trial court. This case falls squarely 
within that rule. 

Eve*n in the case uru’ed in support of appellant’s 
position, namely; O'Neill v. O'Neill, 57 I). C. Appeals, 
155, (appellant's brief, p. 13), which was an appeal by 
the husband on the ground that the amount awarded 
as alimony was excessive, this court, speaking hroiiidi 
Mr. Justice Robb said: 

••THAT T11E COURT BELOW HAD ITURIS- 
DKTIOX OF THE PARTIES AND SUB- 
JE(T MATTER IS PLAIN, AND IT IS {'LEAR 
THAT THERE WAS No ABUSE OF DISCRE¬ 
TION IN FIXING THE AMOUNTS.” 

It will be noted that in that portion of this decision 
cited by appellant (p. 13), the above quoted portion 
immediately precedes that which was quoted by the 
appellant (p. 13) and was omitted in appellant’s brief 
It is clear that this court approved the rule 
less there is an abuse of discretion, this court 
substitute* its judgment for that of the trial j 

Appellant further relies on the case* of Fe 
Forrest, 21 X. V. Super. (540 (brief pai»es S-llj). This 
is indeed surprising as probably there are fekv case»s 
in tin* books which se> thoroughly anel emphatically sup- 
])ort the* appellee's side of the* case. Appe*lleje points 
out that this case was appealed from the Superior 


that un- 
will not 
lefne. 
Arrest v. 
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Court to the A])|>ellate Court where, in a lengthy ami 
well written opinion, the Xew York Appellate Court 
(lio X. Y. K r bill. ;>l S, .YJO) found that it would not In* 
a hi^h estimate upon tin* value* of the husband's estate* 
to ihare it at $.41)(>,()()().()(). and that his income from one 
source alone amounted to $14,tMlil.0() a Year. There was 
no issue horn of the marriage, hut the hushaml did con¬ 
tribute to the support of his sisters, who'lived in his 
costly residence in Philadelphia. The Appellate Court 
in t his case remarked : 


“la view of the circumstances developed in the 
case, the defendant V wealth and the plaintiff's 
need. (t ho null we miidit consider the allowance 
somewhat larue). we cannot say that 1 he discretion 
of the court below, in lixinn' the sum. was s<> arbi¬ 
trarily exercised as to amount to an abuse ol dis¬ 
cretion. 11 n>d, there is no ijaest inn nf lair raised 
In he rero ie< d m fins enin f." ( Italics ours.) 

The court in conclusion said: 


“The allowance for permanent alimony, and 
from wipit date it shall commence, as has been 
said, are questions resting in the discretion ot 
the court. There is no other rule or criterion to 
to vi'iiide than the ham nr/ arh/f rut m. As it is a 
judicial and not an arbitrary discretion to be ex- 
ercised. I do not say that then* may not be an ap¬ 
peal from such an order. The /eurer must. hmr- 
erer he slm/i’li In hare been (irhlfrard/f e.i ei'eised . 
()ff/enc/se. fhe fair does unt emitein})late(i renew of 
siie/t deetsioiis lit this emirf." (Italics ours.) 


This case has been cited with approval in cases which 

followed, nmoim which is McCarthy v. McCarthy, 144 

• • 

X. V. A'C). ,*>S X. K. 4SS, where it was said: 
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“Finally, it is insisted, there was erroi in fix¬ 
ing 11 u» amount and time of payment of the perma¬ 
nent alimony. The (Yuirt below reaehed its deter- 
mination as to the amount of conflicting' evidence 
and in tin* exercise of a judicial discretion. We 
are of the opinion that then* was evidence to sus¬ 
tain tin* judgment of the court below, and here is 
nothing to show that the discretion was abused and 
arbit rarilv exercised.” 


In a late Massachusetts case, Frown v. Frown, --- 
Mass. 41b, 417, it was said: 


“As was said by (Irace, d., in (! raves v. p raves, 

(10S Mass. *’>14), the questions whether slid should 

be allowed anv alimonv, and of the amount !<>f such 

• • 

allowance, are, in every case, falling within the 
cuumcration of the statute, whether she is the 
party offending or the party injured, within the 
discretion of the court, upon a consideration of all 
the circumstances of the cast*.” 


(Marts of other states have likewise used pl|ain and 
unmistakable lan^uaue indicali hi*’ tile position! of ap 
pellate courts as regards the fixing of alimony by the 
trial court, a mom*; which are tlu* following: 


“The awarding of alimony and fixing the 
amount thereof art* questions, the determination 
of which rests within the sound discretion of ihe 
trial court; and unless it is made to appear that 
there lias been an abuse of discretion on tin* part 
of the court in dealing with one or both of these 
questions, its judgment and orders "rant ini** and 
tixinu' the alimony will not be disturbed.”—Feed 
v. Feed. IN Ftali 'JbT, 7S Pac. (J75. 

“A very broad discretion is "iven to tin* trial 
court in the matter of awarding alimony, and 
providing for the support and eduction of chil¬ 
dren, and the abuse of that discretion fciust be 
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\*(tv clear, indeed, lo just it’v this court in inter- 
feriti"; with its exercise."—Gusman v. Gusman, 
140 I ad. 4.43. 

“Objection is further made on behalf of appel¬ 
lant to the amount of alimonv and solicitor’s fees 

i * 

allowed appellee. These matters were within the 
xumd lethal discretion of the chancellor, and con¬ 
sidering all t he e\'idelictthe relat ion of t he part it*s 
and llmir condition in lift', we see no u'ootl reason 
for holding that the discretion has been abused." 
— Denham v. Denham. 3<>S 111. OS, To X. K. 30. 

“The evidence upon which the order was made 
was conflictinir as to appellant’s financial ability, 
and as to other matters which it was the duty of 
tin* court below to consider. Of course, we could 
not be expected, under any circumstances, to inter¬ 
fere with the judgment of a itisi /n'i'tts jud.vre in 
such a matter, unless it appeared affirmatively and 
clearly that there had been a "Toss abuse of dis¬ 
cretion. X<> such abuse appears here*, and, there¬ 
fore, we will not stop to determine whether or not 
our estimate of counsel fees, costs, expense's, etc., 
would correspond with those of tin* learned judire 
of the court below."—White v. White, 73 Oalif. 
lnT), 14 Pae. 31)3. 


That this is the settled rule of law in the class of 
cases under consideration is further shown by the 
statement of one of the best known tes£t writers on 
domest ic relat ions : 


* * The amount of alimony is in the discretion of 
tin* trial jud.ue, whose award will not hi* disturbed 
unless a clear abuse of judgment is shown."— 
Schotiler, Divorce, Separation, Domestic Rela¬ 
tions, p. 1DS3. 


i 


And 


"An in the case of ;m allowance of ton 

alimonv, an award of permanent alimonv is 
• » • 

tin* sound discretion of the court ' " 

241). 


lporary 
within 
lit) (\ J. 


This court, in eases too nianv to cite, has held that 


clearlv 


. o 


the fixing of alimony /)ci/f/ritfr life is a m;itt cm* 
within the discretion of the trial court. 

Topliam v. Topliam, 52 I). (k Appeals, 5 
Reed V. Reed, 5*2 1). ( k Appeals, 55 
Jenkins v. Jenkins, 41) D. (k Appeals, .*’>7 
McLaren v. McLaren. 45 I). (5 Appeals, 2 
L<*sh v. Lesh, 21 I). < k Appeals, 4S(i 
Stickle \*. Stickle, IS I). ( k Appeals, 141) 
\V( ils v. Wells, 1 1 I), (k Appeals, 2,1)2. 


And in the late case of Lachowicz \*. Lachowicz, (it) 
I). (k Appeals, .‘>75, decided December 14, 11)51, Mr. 
Justice Hit/, for this court, said: 

i 

.IT IS SETTLED THAT THE (ij’AXT- 

ixc <>i; reI'T' six<; of alimony PEN¬ 
DENTE LITK RESTS IN TIIK DISCRETION 
OF TIIK TRIAL COURT, NOT To BE DIS¬ 
TURBED I!Y TIIK K’KYI K\V I NO COUR' 

(’KIT FOR A CLEAR ABUSE.” 


T EX 


Keen in cases where alimony has been denied, ap- 
pellate courts have refused to review the actioij of the 
trial court. In Spain v. Spain, 177 Iowa 241), 151) 
X. W. 52D, the lower court granted an absolute divorce 
to the wife but failed to award alimony. The court 
said: 
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‘‘Alimony is allowed in such eases in lieu of 

dower and prior duty to support, and there can 

he no review of the decree awarding it or refusing, 

denying or failure to award it, save for such 

fraud or mistake as would authorize the setting 

aside or modification of any decree. This is the 

holding of the best considered cases in this 

count rv/’ 

%• 

In other than divorce cases, the courts have uni¬ 
formly held that the appellate court will not reverse 
the lower court unless the decision in the lower court 
is clearly wrong. 

Chesapeake Lighterage & Towing ('<>. v. Balti¬ 
more Cooper Smelting A* Bolling (V)., 40 Fed. 
Chid) 394 

Mayfield v. Fan American Life Ins. Co., 41) Fed. 
(I’nd) SMH» 

donah v. Armstrong. d2 Fed. (2nd) 343 

Lewis v. dones, 27 Fed. (‘2nd) 72, 74. 

In Lewis v. Jones, supra , the following is said: 

“On the second question, it is unnecessarv to 
citt* authority to sustain tin* proposition that tlu* 
finding of the trial judge, who had the opportunity 
of seeing the witnesses, hearing their story, judg¬ 
ing their appearance, manner, and credihilitv, on 
the question of fact, is entitled to great weight, 
and will not he set aside unless clearlv wrong." 


This court will note that the case at bar was heard 
on March 2d, Idol, and the decree was signed on dune 

i * 

Id, 1931, which would indicate that the learned trial 
justice* well considered the question here involved. 
The trial judge had the witnesses before him, heard 
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all of the testimony and considered the case fof some 
time before fixing the amount allowed. 

And this court, in Manning v. American Security 
Trust Company, 50 Appeals, I). C. 194, speaking 
through ATi*. Justice Van Orsdel, said: 


highly 
not he 


‘‘The findings of fact by a chancellor are 
persuasive to the reviewing court, and will 
disturbed except for manifest error.” 


II. 

Appellee invites the attention of the Court to the 
fact that the record fails to contain the special landings 
of facts required by Ivpiity Rule 70]/. of the Supreme 
Court of the United States, reading as follows 

‘‘In deciding suits in equity, including those 
required to be heard before three judges, the* 
Court of first instance shall find the facts specially 
and state separately its conclusion of law thereon: 
and its findings and conclusions shall bo entered 
of record and, if an appeal is taken from it he de¬ 
cree, shall be included by tin* clerk in the record 
which is certified to the Appellate Court under 
Rules 75 and 76.” 

Appellee submits that in the absence of such find¬ 
ings, it must bo conceded by appellant, and this court 
should so hold, that the conclusions of the trial court, 
as to matters of fact, are supported by proper and 
sufficient evidence. 


III. 


i 

A great proportion of the cases cited by tluj appel¬ 
lant are those in which the wife obtained an absolute 
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divorce, having the effect of depriving her of her 
dower rights and distributive interests in the hus¬ 
band's property, and the alimony awarded was in a 
gross amount. It should not be overlooked that in the 
instant case, the decree granted appellant, plaintiff be¬ 
low, provided for a divorce a inci/sa rt thorn and does 
not have the effect of depriving the appellant of her 
dower rights and distributive interests in the estate of 
appellee. 0 R. (’. L. 570, 571. So that in this case, 
appellant will receive income in addition to her dower 
and distributive rights as provided by law. 

Thus in Mnsselman v. Musselman, 44 I ml. 100 (ap¬ 
pellant’s brief, page 12), the court said: 


4 4 


The decree of divorce deprived Mrs. Mussel- 
man of all interest in his real estate and personal 
property * * \ The sum allowed ns alimony is 

not equal to one-third of the value of the property 
of the appellant." 

Examination of this case indicates that the court 
found that the husband's property was worth at least 
$125,000.00 and awarded tin* wife $50,000.00. 

Also in Muir v. Muir, 155 I\y. 125 (appellant's brief, 
page S), appellant includes a portion of tin* opinion 
but fails to advise this court that the Kentuckv court 
said: 

“Alimony given upon a decree of divorce be¬ 
comes the wife's portion in lieu of dower." 

The court, in this case, also said: 

“In estimating the allowance of alimony, there 
is no fixed standard. The matter is within the 
sound judicial discretion of the chancellor." 
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A like situation is presented in other eases cijed by 
the appellant (page 12), namely: Day v. Day, lj6 Ky. 
68, where it appeared that the sum allowed was ii fixed 
sum in lieu of the wife’s dower. As is also in Turner 
v. Turner, 44 Ala. 437; Jeans v. Jeans, 2 Harrington 
(Del.) 142; Hamilton v. Hamilton, 37 Midi. 603; Arm¬ 
strong v. Armstrong, 32 Miss. 270; Williams v, Wil¬ 
liams, 4 De Saussure (S. C. Eq.) 183; Griffin v. Griffin, 
18 Utah 08. 

Appellant further cites several eases to the effect 
that the established rule in the Equity Courts of Xew 
Jersey is that one-third of the husband's income eon- 
stitutes a fair measure for alimony. Yet, from ex¬ 
amination of the eases, it appears extremely doubtful 
that such is the rule, as for instance, in Boyce v. 
Boyce, 27 X. J. Eq. 433 (appellant's brief, page 0), it 
appeared that the value of the husband’s estate was 
$66,306.00 and that his average income over a perjod of 
ten years, from all sources, was $5,818.10, and lor tin* 
year in which the decree was passed fixing the amount 
of alimony, his income was established at $6,4^4.36, 
the court said: 


“The finest ion now is as to the amount 


to be 


awarded of permanent alimony. Under the cir¬ 
cumstances of the case, taking into consideration 
the situation and station in life of the parties and 
the amount of the defendant’s property and in¬ 
come, I am of the opinion that the sum of $1,000.00 
a year will be a proper provision for the support 
and maintenance of the complainant/ 




In Ilebble v. Hebble, 90 X. J. Eq. 53 (appellant’s 
brief page 12), where the court allowed an amount 
approximating one-third of the husband’s income, it 
said: 
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“Tn addition to the upkeep of her homo, and 
supporting and clothing herself, tho wifo main¬ 
tains }u*i* younger son at Princeton at a voarlv 
cost of $1500.00, which th<* linshand docs not 
criticize*, and tin* needs of another, older, son, now 
an adult, hut not as yet fully self-sustaining, are 
not overlooked by her."’ 

It also appears to hi* tin* rule in Xew Jersey, as ex¬ 
pressed in the case of Marker v. Marker, 11 X. J. Ivj. 
257, 


. * 


tin* court will exercise its discretion in 
the allowance of alimonv and costs ' * 


Appellant also insists (brief, p. 12) that the courts 
of the stall* of Michigan have recognized that one- 
tliird of tin* husband's income*, or property is a fair 
proportion to allow to tlu* wife as alimony, and cites in 
support Hamilton v. Hamilton, X>7 Mich. 00.* >. The doc¬ 
trine referred to by appellant in the* above mentioned 
case is (expressly repudiated in the late cast* of Bialy 
v. Bialy, 1 (»7 Mich. 55b, where in a lengthy opinion, 

the court refers to the Hamilton case, saving: 

* * 

“Such methods are, however, little more than 
surest ions and cannot 1 x* properly termed even 
a matter of course rule of law." 

And in a still more recent case*, I'ifenbery v. Rifen- 
bersr, 247 Mich. 234, it was said: 


“Allowances to be made in divorce cases are not 
made bv anv fixed rule." 
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Conclusion. 

Appellant lias tailed to show that the amount of 
permanent alimony fixed by the court below indicates 
an abuse in the exercise of that discretion reposjng* in 
that court, and she has, by reason thereof, failed to 
raise any question of law to be reviewed in this court. 
Appellee respectfully submits that the action (j>f the 
trial court should be affirmed. 


Respect fully submitted. 


William B. Wolf, 

Simon Fi.kisuman, 

Aifontr/js for A/fjtrnrr. 
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Judicial Discretion in Fixing the Amount of Ali^nony. 

It is undoubtedly the law of this jurisdiction, a 
tended by the appellee, that the amount of perm 
alimony to be allowed in case of divorce is within the 
discretion of the trial court and that the action of the 
trial court will not be modified unless there has been 
an abuse of discretion. In this connection, however, 
it is necessary to consider what constitutes discretion 
and what constitutes abuse of discretion. 
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Courts are vested with two distinct types of discre¬ 
tion. With respect to many matters, such as continu¬ 
ances, the order in which witnesses are permitted to 
testifv, the hours of holding court, and the length of 
time allowed for argument, the court has a discretion 
which is almost absolute. This type of discretion, 
however, is confined almost exclusively to matters of 
procedure. Ilennessy v. Carmody, oO X. J. Eq. GIG. 
The discretion of the court which affects the substan¬ 
tive rights of the parties is of an entirely different 
nature and is wholly judicial and limited by law. It is 
this latter kind of discretion which the court is bound 
to exercise in fixing the amount of alimony and with 
which we are concerned here. 


“Courts are the mere instruments of the law, 
and can will nothing. When they are said to exer¬ 
cise a discretion it is a mere legal discretion, a dis¬ 
cretion to be exercised in discerning the course 
prescribed by law; and, when that is discerned, it is 
the duty of the Court to follow it. Judicial power 
is never exercised for the purpose of giving effect 
to the will of the Judge; always for the purpose 
of giving effect to the will of the Legislature; 
or, in other words, to the will of the law.”—Chief 
Justice Marshall at page SGG, Osborn v. U. S. 
Bank, 9 Wheaton 7JS. 

“The courts and text writers all concur that bv 
judicial discretion is meant sound discretion 
guided by fixed legal principles. It must not be 
arbitrary nor capricious but must be regulated 
upon legal grounds—grounds that will make it 
judicial. It must be controlled by conscience and 
not by humor. So that when a Judge properly ex¬ 
ercises his judicial discretion, he will decide and 
act according to the rules of equity, and so as to 
advance the ends of justice.”—Norris vs. Clink- 
scales, 47 S. C. 4S8. 
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“Permanent alimony, like temporary, is, as to 
whether or not it shall be allowed, and as to the 
amount, not of strict and absolute right, but of 
the judicial discretion, to be exercised according 
in established principles of law, and u|)on an 
equitable view of all the circumstances of the par¬ 
ticular case/’—2 Bishop on Marriage, Divorce 
and Separation Sec. 996. (Italics supplied) 

The discretion of judges exercised as men as con¬ 
trasted with the discretion of judges exercised as or¬ 
acles of the law is a thing to be feared and guarded 
against. The admonition attributed to Lord C amden, 
while too extreme for application to the facts of this 
case, should never be forgotten. He said: 

“The discretion of a judge is the law of tyrants; 
it is always unknown; it is different in different 
men: it is casual and depends upon cons)itution 
and passion. In the best it is often, at tidies, ca¬ 
pricious; in the worst it is every vice, folly and 
madness, to which human nature is liable.” 

Bouv. Law Die., vide Discretion. 

Ex parte Chase, 43 Ala. 303. 

State vs. Cummings, 36 Mo. 263. 

Courts are vested with discretionary powers for the 
purpose of enabling them to mete out exact justice. In 
many types of cases so multitudinous are the circum¬ 
stances which may have influence in determining the 
sentence of the law that it is impossible to formulate 
a fixed and inflexible rule, short of restating the whole 
of the applicable law, which in its application would 
be capable of doing justice in every case. Xo better il¬ 
lustration can be found than in the law governing the 
allowance of alimony. A hard and fixed rule which 
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said that in case of divorce the wife should be allowed 

alimony in the gross amount of $5,000.00 or at the rate 
of $100.00 a month or in an amount equivalent to one- 

third of his income, would result in the utmost inequal¬ 
ity and injustice because it would preclude* the court 
from staking into consideration tin* respective financial 
circumstances of the parties, their dependencies and 
obligations, and the nianv other factors recognized in 
the substantive law governing the question of alimony. 
So, instead, the law leaves to the court the solemn re¬ 
sponsibility first to seek out the circumstances which 
hjf Imr are! factors in the particular case and then to 
np/zl/f flic line in accordance with established principles 
and in accordance with the uniform course of justice. 

The principles hereinbefore discussed are so funda¬ 
mental to our system of jurisprudence that no one 
ever has and it is improbable that anyone ever will 
deny them. Yet, in almost every case where it is 
sought to question tin* correctness of a court's action 
in a matter concerning; which it is vested with judicial 
discretion the cry is raised that the questioned action 
is immune i from scrutiny in tin* light of established 
law. Perhaps there is no other precept of law which 
is so often distorted to prevent the exact thing it was 
designed to! accomplish than that of judicial discretion. 
Judicial discretion is the keen blade entrusted to the 
court to enable it to carve out that precise justice which 


cannot be achieved with the blunt instrument of inflex¬ 
ible rule. Why, then, is the attempt so often made to 
convert it into a blanket to cover whatever a judge 

mav do/ In the books there are far too manv cases 
» • 

which indicate that such attempts have been success¬ 
ful, and one is inclined to suspect that sometimes the 
term judicial discretion has been the guise in which 



the decision of complex and troublesome issubs has 
been evaded. 

As hereinbefore stated, the action of the tria'. court 
in a matter involving judicial discretion will be inter¬ 
fered with only in the event of what is called ‘‘abuse 
of discretion”. This phrase, as pointed out in tl|ie case 
of Xorris vs. Clinkscales, 47 S. C. 488, is unhappily 
phrased because it implies a bad motive or wropg pur¬ 
pose. It would seem, however, if the principles Under¬ 
lying the doctrine of judicial discretion are to be re¬ 
garded and given effect, the court abuses its discre¬ 
tion whenever it fails to exercise it in accordance with 
established law. To the same extent that a judsj'e errs 
when he fails to apply a fixed rule of law, he 
his discretion when he fails to exercise it in acco 


s 

\buses 

dance 


with the law. 

Tn this case the learned justice in the lower court, 
was bound by law, as pointed out in the appellant’s 
original brief, to award to the appellant alimony in an 
amount sufficient to provide her a support and main¬ 
tenance equal to that which she had a right to expect 
from the hands of her husband had she continued to 
live with him. The only discretion which he wqs free 
to exercise was that discretion which would (enable 
him to determine what proportion of the husband’s in¬ 
come would accomplish this result. If he failed to do 
this, he abused his discretion. 

Thi s court has before it everv material fact with re- 
spect to the amount of alimony to be allowed which 
was before the lower court. Missing only is the physi¬ 
cal presence of the parties; but since personal appear¬ 
ance and demeanor have never vet been considered 

* 

factors influencing the amount of alimony, this) is of 
no importance. To contend that this court is ^iot in 
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a position.to determine the proper amount of alimony 
to be allowed is equivalent to saying 1 that the judgment 
of this court is inferior to that of the lower court. 

If it is the collective judgment of the honorable 
justices of this court, in the light of everyday observa¬ 
tion and experience, that an allowance of $130.00 per 
month is sufficient to provide a wife a support and 
maintenaiice equal to that which she had a right to ex¬ 
pect at the hands of a husband whose income is $10,- 
000.00 per year, the action of the lower court must be 
affirmed: and the opinion of this court will then con¬ 
stitute a precedent and serve as a guide for the lower 
eounidn future cases. If, on the other hand as seems 
most probable in the light of O’Xeil v. O'Xeil, 57 App. 
T). C. 155,! it is considered that the allowance made is 
greatly inadequate, the law with respect to judicial 
discretion not only permits but imperatively requires 
the modi filed t ion of the decree appealed from. 

Respectfully submitted, 

Raymond A'eudecker, 
i Jean M. Boar dm an. 

Attorneys for Appellant . 




